
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRiCT OF THE 

STATE OF IDAHO IN AND FOR THE COUNTY OF GOODING 

AMERICAN FALLS RESERVOR DISTRICT ) 
# 2, A & B IRRIGATION DISTRICT, BURLEY ) 
IRRIGATION DISTRICT, MTNID OKA ) 
IRRIGATION DISTRICT, and TWIN FALLS 

) \ CANAL COMPANY, 

Plaintiffs, 
/ 

v. ) Case No. CV-2005-0000600 
) 

THE IDAHO DEPARTMENT OF WATER 1 
RESOURCES, an agency of the State of Idaho, and ) 
I W  J. DREHER, in his official capacity as 1 
Director of the Ida110 Departmellt of Water 1 
Resources, 1 

1 
Defendants. 

/ 
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Counsel: C. Tom A-Icoosi~.; OOSH LAW OFFICES: CHTD. Gooding, ID 811310, 
Attorneys for American Falls Reservoir District i: 2. 

Roger D. Ling, LING ROBINSON & WALKER, Rupert, ID 53350, Attorneys for 
A & B Irrigation District and Burley Irrigation District. 

W. Kent Fletcher, FLETCHER LAW OFFICE, Burley, ID 533 18, Atton~eys for 
Minidolta 111-igation District. 

John A. Rosholt and John K. Simpson, BARKER ROSHOLT & SIMPSON, LLP, 
Twin Falls, ID 83303, Attorneys for Twin Falls Canal Company. 

Jolm K. Simpson, Travis L. Thompson, and Paul L. Arrington, BARKER 
ROSHOLT & SIMPSON, LLP, Boise, ID 83701, Attorneys for Intervenor Clear 
Springs Foods, Inc. 

James C. Tuclier, IDAHO POWER COMPANY, Boise, ID 83702, James S. 
Locldlead and Adam T. Devoe, BROWNSTEIN HEYATT & FARBER, P.C., 
Denver, CO 80202, Attomeys for Idaho Power Company. 

Daniel V. Steenson, Charles L. Honsinger, S. Bryce Farris, and Jon C. Gould, 
RINGERT CLARK CHARTERED, Boise, ID 8 3 702, Attonle ys for Thousand 
Springs Water Users Association. 

J. Justin ,May, MAY, SUDWEEICS, & BROIWTNG, LLP, Boise, ID 83707, 
Attolmeys for Rangen, Inc. 

Lawrence G. Wasden, Attorney General of Idaho and Clive J. Strong, Phillip J. 
Rassier, Candice M. McHugh, and Michael C. Orr, Deputy Attorneys Genei-a1 for 
the State of Idaho, Boise, ID 83720, Attomeys for the Defendants the Idaho 
Department of Water Resources, an agency of the State of Idaho and Karl J. 
Dreher, in his official capacity as Director of the Idaho Department of Water 
Resources. 

Jeffrey C. Fereday, Michael C. Creamer, John M. Marshall, Clx-istopher H. 
Meyer, and Brad V. Sneed, GIVENS PURSLEY LLP, Boise, ID 83701, 
Attorneys for Idaho Ground Water Appropriators, Inc. 

Court: Barry Wood, District Judge, presiding. 

Holdings: 1. The Rules of Conjunctive Management of Surface and Ground Water 
Resources (hereinafter "CMR7s") are constitutionally deficient for failure to 
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2. The Dii-ector acted o u t s i d  ins kgai authority 111 adoptkig C-MR's ivhlch at-e 
not in accord with Idaho's version ofthe prior appropriation doctri~ie. 

3. The factors and policies contained in the CMR's and to be applied by tile 
Director can be coilstnied consistent with the prior appropriation doctrine. 

4. Tlie CMR's are facially unconstitutional due to the omission of necessary 
co~uponents of the prior appropriation doctrine, iiicluding: presulnption of 
injury, burden of proof, objective standards for review, and failure to give due 
effect to the partial decree for a senior water right. 

5. Tlie CMR's exclusioii of domestic water rights fi-om ground water sources is 
both facially uiicoiistihltional and is in violation of Idaho Code 5 5 42-602, 42- 
603, and 42-607. - 

6. The "reasonable can-yover" provision of the CMR's is unconstitutioi~al, both 
facially and as threatened to be applied. 

7. The CMR' s disparate treatinent of the holders of junior ground water rights 
and junior surface water does not violate Equal Protectioii; serves a legitiinate 
state interest; and is rationally related to that interest. 

8. Under the CMR's, the untiniely adiniilistration of water rights, and in 
particular irrigation rights, constitutes an unconstitutional taking witllout just 
coinpensation. 

This lawsuit was filed August 15, 2005, by the Alneiican Falls Reservoir District #2 and 

four other irrigation districts and canal company entities (hereinafter "Plaintiffs") petitioning the 

Court for declaratory judgment pursuant to I.C. $ 67-5278 and $ 10-1201 et. seq. regarding the 

validity and constitutionality of the Rules of Coiljunctive Managelllent of Surface and Groulid 
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Plaintiffs are holders of various iiatural flow and storage water riglits datins iron1 the 

early 1900's. These llghts allow the plaintiffs to divert water fi-om the Siiake River in Idaho. By 

way of paragraph 10 tlie Complai~it, the Plaiiitiffs allege owliership of and assert the followiilg 

rights are relevant to this suit: 

A. American Falls Reservoir District #2 Water- Right No. 01-00006 iii 
the arnount of 1,700 cfs [cubic feet per second], with a priority date 
of March 20, 1921. 

B. American Falls Reservoir District #2 holds a conti-act~~al right in the 
a m o ~ ~ n t  of 393,550 acre-feet of storage space in Aniericall Falls 
Reservoir. 

C .  Tlie A&B Irrigation District Water Riglit No. 01 -0001 4 in tlie amount 
of 269 cis, with a priority date of April 1, 1939. 

D. A&B Irrigation District holds contractual rights in tile amounts of 
46,826 acre-feet of storage space in American Falls reservoir and 
90,800 acre-feet of storage space ill Palisades Reservoir, for a total of 
137,626 acre-feet of storage space. 

E. Tlie Burley Irrigation District holds the following surface water 
rights : 

(1) Water f ight  No. 01-00007 in the amount of 163.4 cfs, with a 
priority date of April 1, 1 93 9; 

(2) Water Right No. 01-0021 1B in the alnount of 655.88 cfs, with 
a priority date of March 26, 1903; 

(3) Water Right No. 01-00214B in tlie anloulit of 380 cfs, with a 
priority date of August 6, 1908. 

F. The Burley Irrigation District holds contractual rights in tlie ailiounts 
of 31,892 acre-feet of storage space in Lalte Walcott, 155,395 acre- 
feet of storage space in American Falls Reservoir, and 39,200 acre- 
feet of storage space in Palisades Reservoir, for a total of 226,487 
acre-feet of storage space. 

G. The Minidolta lrngation District, or Reclamatioll on Minidoka's 
behalf, holds the following natural flow water rights: 

(1) Water Right No. 01-00008 in the amount of 266.6 cfs, with a 
priority date of April 1, 1939. 

(2) Water Right No. 01-101 87 in the a~nount of 1,070.12 cfs with a 
priority date of March 26, 1926. 

(3) Water Right No. 01-101 88 in the amount of 620 cfs with a 
priority date of August 6, 1908. 
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pi-~ol-~iy dare of .liigust 23, 1906. 
(5) '~Vater R i ~ h t  N o  01-10193 in ihe slnount of 1.550 cfs :irrh ii 

prlorlty date of A ~ ~ g u s r  23. 1906. 
(6) Water Right No. 01-10194 111 the amount of 550.56 cfs ivith a 

priority date of Deceniber 2 8 ,  1909. 
H. Tlie Minidolta Irrigation District holds contractual rights in the 

ainouiits of 186,030 acre-feet of storage space in Jaclcso~i Lake, 
63,305 aci-e-feet of storage space in Lalie Walcott, 82,216 acre-feet of 
storage space in hnericaii Falls Reservoir, and 35,000 acre-feet of 
storage space in Palisades Reservoir, for a total of 366,554 acre-feet 
of storage space. 

I. The Twill Falls Canal Colnpany holds the followilig surface water 
rights: 

(1) Water f igh t  No. 01-00004 in tlie amoullt of 600 cfs, with a 
priority date of December 22, 1915; 

(2) Water Right No. 01-00010 in the a~iiount of 180 cfs, with a 
priority date of April 1, 1939; 

(3) Water Right No. 01-00209 in the amount of 3.000 cis with a 
priority date of October 11, 1900. 

J. The Twin Falls Canal Company holds contractual rights in tlie 
amounts of 97,183 acre-feet of storage space in Jacltsoii Lalte and 
148,747 acre-feet of storage space in American Falls Reservoir, for a 
total of 245,930 acre-feet of storage space. 

Pl.'s Coinpl. 10 (Aug. 15, 2005) (footnote omitted). In respollse to this allegation, IDWR 

responds : 

State Defendants admit the allegations in Paragraph 10 subparts A tlx-o~gh 
3 to Plaintiffs' Complaint in so far as the Plaintiffs have claims pendiiig in 
the Snalte River Basin Adjudication for the elelilents as stated and the 
colltractual rights described but assert that the claims and conti-acts speak 
for themselves and therefore deny any allegations incoilsistent with tlie 
claims or contracts. However, recommendations and deternillation of 
specific elements for each of these water rights are pending in tlie Silake 
River Basin Adjudication so no final deteimiilation of the Parties' interests 
thereto have been made. Regarding footnote to Paragraph 10 of Plaintiffs' 
Complaint, State Defendants admit the allegations therein but state that the 
ownership interest held by Plaintiffs in the storage water held in tlie 
reservoirs is pending before the Idaho Supreme Court in United States v. 
Pioneer IIT. Dist., Docket No. 3 1790, appeal filed April 14, 2005. 

Def.'s h i s .  7 10 (Sept. 7, 2005). 
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exceeds c ~ ~ i ' e ~ - ~ i o ~ ~ s ,  che surface Rater flos\s of the ~rpper Snalce R~vc-r are stor-cd in1 inrii ius 

reservoirs. Part of these flows are diverted to storage space in Unlted States Bureau of 

Reclaliiation reservoirs to which tile Plaintiffs have a right due to spacellolder co~itvacts with the 

United States. This stored water is claimed to be owned and controlled by each Plaintiff for rts 

use and for the use of its lalidowl~ers or sl~areholders. 

Depending upon the given location, tlie ground water ill the Eastenl Snake River Plain 

Aquifer (ESPA) is hydraulically connected in varying degrees to the Snake River and tributary 

surface water soulrces. One of the locatiolls where a direct l~ydraulic connection exists is in the 

Aniericali Falls area. Also, according to IDAPA 37.03.1 1.050.01 a., this bydraiilic connection 

goes both ways -- "tile Eastern Snake Plain Aquifer supplies water to and receives water f~-om the 

Snalie River," i.e., the aquifer feeds the river and the river feeds the aquifer. 

Followillg a short water year in 2004, and on January 14, 2005, Plaintiffs initiated a 

delivery call which requested adlnillistratioll of junior grouiid water rights in Water District No. 

120 to allow water to be delivered to tliem pursual~t to tlieir senior water rights. This delivery 

call was lnade pursuant to the CMR's, and in particular Rules 30 and 40. 111 respolise to this 

request, the Director claims to have applied the CMR's. 

On Aug~lst 15, 2005, and after having not received a satisfactory respolise to the 

requested administration, this current case was filed. The prayer in Plaintiffs' complaillt seeks 

tlie following: 

WHEREFORE, plaintiffs pray for relief as follows: 

1. For an Order of this Court finding that application of tlie Rules, as 
adopted, does impair, or tlx-eatens to interfere with or impair, the lights 
of plaintiffs. 
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requ~l-e~xeilts o f  111s coi~lul~ctrv e inanagemeni rules &re 'old 011 ihelr 
face because rhey arc unconri~iut~onai. cuntrai-y to laI\. zL~l(i ;.ioiatt 
plaintiffs ' water rights and conshtutionai rights and defe~~dants ' duel es . 

3. For an Order of this C O U ~  declaring that defendants' applicatioil of the 
co~ijuilctive managemellt ixles to plaintiffs' requests for delivery of 
water is unconstitutional, contrary to law, and violates plaintiffs' water 
rights and constitutional ligl~ts and defendants' duties. 

4. For an Order awarding costs and attorney fees to the plaintiffs. 

5. For such other and fiirther relief as this Court deems just and equitable. 

Pl. 's Compl. p. 11 (Aug. 15, 2005). 

As of this wl-itilig in May of-2006, the Director has not yet entered a "final order," and 

Plaintiffs claim the process provided by the CMR's has not allowed for either con-ect or timely 

admillistratioii of their water rigllts for irrigation. This Court understands IDWR disputes that it 

has not adn~inistered soine water pursuant to the call. Pl.'s Compl:, Ex. B, Order Regardip? 

IGWA Replacement Water Plan; Ex. C, Order Approving IGW.4's Replacement Plan for 2005; 

and Ex. D, Supplemental Order Amending Replacement Water Requireinents (Aug. 15. 2005). 

There have also been ilumerous pal-ties who have intervened in this lawsuit. The 

Thousand Springs Water Users Association (hereinafter "TSWUA") is a non-profit corporati017 

that represents its members in restoring water s~rpplies in the Thousand Sprillgs and hydraulically 

connected ESPA. TSWUA's rneinbers are organizations and individuals that own water rights 

that emailate fiom the nortl~em rim of the Sliake River Canyon down river from Mjlner Dam. 

Collectively, its members own over 3;900 cfs of water rights. Several of TSWUA's membel-s 

have sought administration of their water rights. In these cases, the Director applied the CMR's. 

Rangen, Inc. (hereinafter "Rangen") holds water rights, whose source is in the Cul~-an 

Tui-mel, a spring that is part of the Thousand Springs complex. One of the locations that has a 
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Thousi i~l  Spnngs coillplrs. Rangen holds tlxec n-ater rights m 7 i i  are relm ant to th is  r ~ ~ i i t t e ~  - 

36-1501, 36255 1, and 367694 On September 23, 2003 and on October 6- 1003. Rangen 

requested the Director to administer water i i h t s  ill accorda:lce wit11 priority. 

Idaho Power Company (hereinafter "Idaho Power") alleges that it holds various water 

rights including: 

A. Water Right No. 36-2704 in the alnourlt of 110 cis, with a priority date of 

0113 1/1966; 

B. Water Rlglit No. 36-2082-ill the a ~ n o ~ m t  of 5 cfs, with a prionly date of 12/10/1948; 

C. Water Right No. 36-2710 in the a~noulit of 0.1 cis, with a priority date of 07/24/1940; 

D. Water Right No. 36-2037 in t11e a1nou~lt of 0.3 cfs, with a priority date of 1012911 921 ; 

E Water Rlght No. 3 6 - 5 2  in the amount of 0.04 c s  with a priority date of 

03/03/1982; 

F. Wates Q h t  No. 36-15357 in the amount of 0.1 1 cis, wit11 a priority date of 

09/30/1936; 

G. Water Rlgl~t No. 36-15358 in the amount of 0.03 cfs, with a priority date of 

06/20/1924; 

H Water Right No. 36-7 104 in the ailloulit of 0.3 cis, with a priority date of 1211 011 969; 

I Water Rlglit No. 36-783 1 in the amoulrt of 25 cfs, with a pliority date of 1 1/24/1978; 

J. Water Right No. 36-7066 in the alliount of 10 cis, wit11 a prioiity date of 01/05/1970; 
, 

K Water Right No. 36-2478 in the amount of 14.1 cfs, with a priority date of 
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10/21/1939; 

M Water &gilt No. 36-15358 in the amount of 0.15 cfs, -with a priority date of 

12/ 1 O/ 1 949; and 

N. Water h g h t  No. 36-7162 in the amouilt of 8.62 cfs, with a priority date of 

03/04/197 1. 

Idalio Power Mot. to Intervene, at 1/ 2 (Oct. 7, 2005). 

Clear Springs Foods, hlc. (liereinaftel- "Clear Springs") holds several water rights located 

within Water District No. 130, all of wliich liave been decreed by the SRBA Court. On May 2, 

2005, Clear Springs requested the Director to administer and deliver their water rights. The 

Director deemed this request to be a delivery call, and two months later issued an order, pursuant 

to the CMR's. 

The Idaho Ground Water Appropriators, h c .  (hereinafter "IGWA") have also intervened 

in this action, but liave dolie so as Defenda~lts to this action, seeking to defend the 

constitutio~iality of the CMR's. IGWA is a non-profit corporation in Idaho that is organized to 

promote and represent the interests of Idaho ground water users. Its illembers include six ground 

water districts, one inigatioli district, cities, industries, and iiiuiiicipal water providers whose 

members rely on gro~tnd water. Its members hold water rights authorizing diversion fro111 wells 

witliin the ESPA. Many of these ground water rights are junior to the Plaintiffs' surface water 

rights discussed above. 

ORDER ON PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT. - 9 



1 $Ie 

BRIEF PROCEDURAL WIS'TORY 

On August 15, 2005, the Plaintiffs in this case filed tiieir Complaii~t. 011 Septei~lhzr- '_ 

2005, the Defendants filed theil- Answer. On Septe~nber 7, 2005, the Defeiidants fiied a Motion 

to Dismiss, and lodged a Me~noraildu~n in Support of the Motion to Dismiss. On October 1 1. 

2005, tile Plaintiffs lodged a Memorandum in Oppositioil to Defendailt's Motion to Dismiss. 011 

October 17, 2005, the Defendants lodged a Reply Memorandum in Suppoi? of their Motion to 

Dismiss. On October 18; 2005, this Coui-t held a hearing on Defendant's Motioii to Dismiss. On 

November 4, 2005, this Court filed an Order denying the Defendant's Motion to Dismiss. 

011 October 14, 2005, the Plaintiffs filed a Motion for Summary Judgmeiit, and lodged a 

Memoi-a~iduin in Support of their Motion for Suniiilai-y Judglient. On Novelnber 1, 2005, 

TSWUA lodged a Memorai~dum in Support of Plaintiffs' Motion for Summai-y Judgment. Ou 

Novenlber 1, 2005, Clear Springs filed a Motion for S~unrnary Judgment, and lodged a 

Memorandull1 in Suppoit of their Motion for Sumnary Judgment. On Noveiilber 7, 2005, 

Rangen lodged a Menloralldurn in Support of their own Motion for S~i~llmary Judgn~e~lent, whicl~ 

was filed November 3, 2005. 

On December 12, 2005, IDWR lodged a Meinoranduln in Respo~ise to Plaintiffs7 

Motions for Suinmary Judgment. On that same day, the City of Pocatello lodged a Consolidated 

Response to the Sulnlnary Judgnieilt Motions, and the IGWA lodged a h4el11oraiidum in 

Respolise to Plaintiffs' Motio~is for Summary Judgnlent. 

On Decelnber 16, 2005, this Court filed its Notice of  Clarificatioli of Oral Order of 

November 29, 2005, clarifying its position regarding facial versus as applied analysis and use of 

underlying facts in the case. 
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Support of Sun~rnary Judguei~r,  That same day. TS%l;A lodged its o-n Reply Hnef ~n Suppol-: 

of Motion for Sulliinal-y Judg12ent, and Idaho Power lodged its Collsolidated Reply Bnef. 011 

December 22, 2005, Rangen lodged its Colisolidated Reply to Respollses to Motions for 

S~lrnmary Judgment. 

On March 13, 2006, IGWA lodged a Sur-Reply on Sumuiary Judgment. Oii March 14, 

2006, the City of Pocatello lodged a Colisolidated Supplemental Response to Sulnmary 

Jud,ment, and IDWR lodged its Sur-Reply in Opposition to Motiolls for Suiniiiary Judgmelit. 

On March 28, 2006, the Plaintiffs lodged their Joint Final Reply in Support of Motions for 

Sulmnary Judgment. 

On April 1 1, 2006, a hearing was held on the Motions for Sumiiary Judgment. 

IV. 

MATTER DEEhaIED FULLY SUBMITTED FOR FINAL DECISION 

Oral arguments on the Plaintiffs' Motion for Su~nliiary Judgment were heard April I I ,  

2006. At the conclusion of the hearing 110 party requested additional bl-iefing and the Court 

requested none. The Court therefore deemed this inatter fully submitted for decisioii 011 the next 

business day, or April 12, 2006. 

On Friday, May 19, 2006, this Court received iilfoimation of an indirect poteiitial coliflict 

of interest in the nature of an "appearance of impropriety." As so011 as the Coui-t received tlijs 

infonuation, the Court contacted Mr. Bob Halnlin of the Idalio Judicial Council, and then wrote a 

letter to each of the parties advising then1 of the issue, and asking for directio~i 3s to llow to best 

proceed. The Couit also infonned each party that the Court would not work on the case further 
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" ' a p p e a r  matter. 

On May 26, 2006, the Court scheduled a telephonic coiiferelice heal-lng tbl- June 1.  2006, 

to resolve the above issues. A hearing was held on June 1. Following the hearing, the Court 

declined to find an appearance of impropriety which would warrant a disqualificatioli or recusal. 

This Court then advised the parties that the Court would again consider the matter fully 

sublnitted for decision. The Court tliel-efore deemed this matter fully sublilitted for decision 011 

the next busirless day, or June 2, 2006. 

v. 

THIS COURT'S JURISDICTION IS PROPER 

1. Declaratory Judgment Action. 

This Court has jurisdiction to presently hear this case. Idaho Code 5 67-5278 provides: 

Declaratory judgment on validity or  applicability of rules - 

(1) The validity or applicability of a rule ]nay be deterrnilied in an action 
for declaratory judgnenellt in the district court, if it is alleged that the 
rule, o r  its threatened application interferes with o r  impairs, or 
threatens to interfere with or  impair, the legal rights o r  privileges 
of the petitioner.1 

(2) The agency shall be made a party to the action. 

(3) A declaratory judgment may be rendered whether or not the 
petitioner has requested the agency to pass upon the validity or- 
applicability of the rule in question. 

Idaho Code 5 67-5278 (WEST 2006) (emphasis mine). 

' While the administrative action remains illcoll~plete, the "th-eatened application" is well established by the various 
orders issued by the Director in response to Plaiiitiffs' call of January 14, 2005. Pl.'s Compl Ex. B. C. and D. 
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2,  Idaho Code 10-12018, es: seq. 

These code sectioiis also grant this Court jurisdicrion to hear the issues presented. 

3. Exhaustion of Administrative Remedies. 

The Ida110 Supreme Court recently stated in Regan v. Kootel~ai Comity, 140 Idaho 72 1, 

100 P.3d 6 15 (Idaho 2004): 

111 Idalio, as a general ride, a party must exliaust adlniiiistrative reniedies 
before resolting to the courts to challenge the validity of administrative 
acts. This Court has recognized exceptions to that nile in two instances: 
(a) when tlie interests of justice so require; and (b) when the agency has 
acted outside its authority.. . 

Regan, 140 Idaho at 725 (internal citations omitted). 

As to the first exception, tile Plaintiffs submitted theil- delivery call to tlie Director in 

January of 2005, well before the 2005 irrigation season. It is now May of 2006, the start of the 

secolid irrigation season since the delivery call was made, and tlie admiliistrative action as to 

Plaintiffs' water rights is i n c o n ~ ~ l e t e . ~  According to the Director, the inmigation season is 

Novelllber 1 of a given year tlu'ougl~ October 3 1 of the next. 

As to the second exceptioii, whether the agency acted outside its authority, this Court 

finds that it has. III particular, the legislature authorized tlie Director to adopt Rules in 

accordance with the prior appropriation doctrine. Idaho Code 42-603 (WEST 2006). To tlie 

extent the CMR's do not follow Idaho's version of the prior appropriation doctrine, the Director 

bas acted outside his authority and the CMR's are invalid. This is a basis independent of any 

' The Court has been led to believe that the parties have recently agreed by stipulation to delay the adninistrati\ie 
resolution of Plaintiffs' water rights, pending this Court's decision in this matter. However, this stipulatio~l was not 
entered into or agreed to until tile Spring of 2006, well after a year had gone by without the admiliistration being 
conipleted. The Court is unaware of the specifics of this agreement. 
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tlis decision. 

4. Facial C h a l h g e .  

This Court re-iterates portiolis of its ruling of Noveniber 1, 2005, on IDWR's Motio~i to 

Dismiss. Tliis Corn1-t stated: 

13. With respect to facial challenges, IDWR concedes that this Caul? 
presently has subject mattel- jurisdiction but in the exercise of discretion, 
tliis Court should defer a detennination on that matter ~lntil  IDWR lias 
conlpleted the ongoing contested case. 

14. The senior surface entities assert that in response to their January 2005 
delivery call, the Director adopted a novel, but unconstitutional, theory of 
water administration: namely a de B c t o  re-adjudication of certain 
elenleiits of the water ~iglits to include the use of an injury analysis and a 
public interest component of economic optililizatioli -- coupled with -- 

llietliods of col~velitional water delivery admiiiistration. Tlie seiiior 
surface entities have dubbed this process 'Economic Administrative 
Adjudication' undel-/pursuant to the CM ~ u l e s . ~  

15. Simply stated, tlie surface entities assert tliat certain of the CM Rules 
are ~mcol~stihztional on their face. 

As to tlie facial Constitutional challenges, IDWR recognizes and concedes 
this Court has jurisdiction, rather it is urged that this Caul? exercise its 
discretion and defer a detennination under the doctrine of prinlary 
jurisdiction. 

With respect to the 'facial Constitutional challengesy the doctrine of 
Primary Jurisdiction simply is not applicable to tliis case. It is freely 
admitted tliat IDWR does not have jurisdiction over these questions and 
will never decide these questions. 

' Of course, at the time this Court wrote tlis in November of 2005, the Director had scheduled a trial fol- Plaich 6. 
2006. As of this writing, the trial has not occurred. 
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reason to delay an ~nev l t a l~k  Co~~st;tut;onai cl~ailznge to I h e  ' : 'OWKC~~\ e 
hfalagernent Rules. The  log^ at-id rationale fix cEe1;jr. iim~dei- [he 
circlrlnstances prese~itlted, make little sense ro this Court for several 
I-easons. One, this is not the only case pending before this CO~11-f 'cvhe!-e the 
CM Rules are implicated and their applicatioii contested. Now that the 
colistitutionality of tlie rules has been raised, it makes judicial sense to 
resolve the issue fol-thwith. Second, given the time sensitive nat-tll-e 
pertaining to adlninistration of water rights, it inalces little se~ise to further 
delay resolutiol~ of the issue. 

Order 011 IDWR's Mot. Dis., at 5-8 (Nov. 4, 2005) (original footnotes omitted, footnote added). 

5. As Applied Challenge 

In its initial ruling of November 4, 2005, this Court stated in part: 

12. With respect to as applied challeilges, IDWR's position is that IDWR 
has not completed the contested case proceedings and as such, there has 
been a failure to exha~~s t  the administrative remedies wllich IDWR argues 
is a subject matter jurisdictioll requireineiit for this Court to proceed. 

As to tlie 'as applied cllallenge,' and the assertion that this Court lacks 
subject matter jurisdiction based upon tlie general rules of Exhaustioil of 
Administrative Remedies, it is a correct factual statement that tlie 
plaintiffs have not yet exhausted those remedies. 

The Idaho Supreme court in Regan v. ICootenai County, 140 Idaho (2004) 
[sic] recognizes two exceptions to the general exhaustion requirement. 
Those are: (1) when the interests of justice so and, (2) when the agency 
acted outside its a~ithoilty. [Sic]. 

As to the 'as applied7 question, the Court decides the Motion to Dismiss 
presently before it without resort to and in fact declines to nile upon the 
exhaustion question. The parties are free to take whatever actions they 
deem necessasy in the pending administrative proceeding. It simply is not 
necessary to a I-esolution of the pri~nary issue before this Court. As such, 
the Court simply declines to decide this issue. 

Order on IDWR's Mot Dis. at 5-6 (Nov. 4,2005) 
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i~rard  oil rhe "as npplled" illalter. i h ~ s  Court mcoiporaies that Order lierein i?? r e k  rence 11;;s 

Order specifically provided that this Court would consider the Directol-'s threatened application 

of the CMR's. See Notice of Order of Clarification of Oral Ordel- of Nove~?iber 29. 2005, (Dec. 

16, 2005). 

Suffice it to say, this Court has jurisdiction to ileal- the issues raised by the Plaintiffs' 

Coinplaint. 

VI. 

OVERVIEW OF THE CHALLENGED RULES 

A true and complete copy of the CMR's is attached to this Order as Exhibit 1 and are, by 

this reference, iiicorporated herein. According to Plaintiffs' Memorandum lodged in suppoit of 

Sumnn1ai.y Judgment on October 14, 2005, there are various CMR's  that are being challenged in 

this lawsuit. The specifically elmmerated CMR's which are listed in the Plaintiffs brief are: 

Rule 10.07: Full Economic Development of Underground Water 
Resources. 

Rule 10.14: Material Injury. 

Rule 10.15: Mitigation Plan. 

Rule 20.01: Distribution of Water Among the Holders of Senior and 
Junior-Priority Rights. 

Rule 20.03: Reasonable Use of Surface and Ground Water. 

Rule 20.04: Delivery Calls. 

Rule 20.05: Exercise of Water Rights. 
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Rude 28,Il: Domestic and Stock FVatering Gr-o~sr~ri IVaier Rigltts 
Exempt, 

Rule 30: Procedure Respondiamg to Calls Outside TVater Distl-icts 

RvIe 40: Procedure Responding to CalIs Inside Water Districts 

Rule 41: Procedure Responding to Calls Inside Ground Water 
Management Are2 

Rule 42: Material Injury/Reasonableness of Water Diversions 

Rule 43: Mitigation Plaras 

Pl.'s Memo. in Support of S.J. 2 (Oct: 14, 2005). 

VLI. 

ISSUES AS STATED BY THE PLAINTIFFS 

For the sake of clarity, the Plaintiffs' briefing essel~tially states and orgal-iizes the issues 

in this fashiol~: 

Issue #1: Whether the Department's Conjunctive Management Rules violate Idaho's 

Constitution and JY ater Distribution Statutes. 

A. Does administration pursuant to Department's Rules only occur when a senior 

water right holder files a "delivery call'' and the Director determines the senior is 

suffering "material injury" by reason of junior water right(s)? 

B. Do the Rules misapply other constitutional provisions and unrelated statutes to 

limit senior water rights and prevent priority administration? 

ORDER ON PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT. - 17 
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2. Does A]-ticIe XV: tj 7 limit or  condition senior wager rights? 

3. Do the Rules attempt to incorporate aspects of Idaho's Ground JYater Act to 

limit senior water rights contrary to Idaho's Constitution, Statutes, and pl-ior- 

case Iaw? 

4. Do the Rules misapply Schodde v. Twin Falls Land  Sr FVater Co. in an effort 

to limit senior water rights? 

C. Do the Rules impermissibly exempt categories of junior ground water rights from 

administration? 

D. Do the Rules allow the Director to force seniors to accept "mitigation" in lieu of 

required administration of junior ground water rights? 

Issue # 2: Whether the defillition and overall concept of "material injury" violates Idaho's 

Constitution and Statutory provisions. 

Issue #3: Whether the Rules' concept of "reasonable carryover" injures vested senioi- 

storage water rights and  violates Idaho's Constitution and water distribution statutes. 

1 

Issue # 4: Whether the Rules permit the Director to ignore the elements of decreed and 

licensed water rights and "re-adjudicate" those rights for purposes of administration. 
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junior ground water users. 

Issue # 6: \?/bether the replacement water plan col~stitutes unlawful rulemaking in 

violation of Idaho's APA. 

VPTP. 

APPLICABLE STANDARDS OF REVIEW 

1. Summary Judgment 

Sunxnary judgment is proper if "the pleadings, depositions, and adn~issions on file. 

together wit11 the affidavits, if any, show that there is no gelluiile issue of material fact and the 

moving party is entitled to a judgment as a matter of law." Read v. Hai-vey, 141 Ida110 497, 499. 

1 12 P.3d 785, 787 (Idaho 2005); citing Idaho R. Civ. P. 56(c). However, when an action is to be 

tried before the court without a jury, as in this case, "the judge is not constrailled to draw 

inferences in favor of the party opposing a  notion for sumlllary judgment but rather the trial 

judge is free to arrive at the most probable inferellces to be drawn fro~n ~,17controvei-red 

evidentiary fact." Read, 141 Idaho at 499 (emphasis in o~iginal); citing Loomis v. City of 

Hailey, 119 Idaho 434, 437, 807 P.2d 1272, 1275 (Ida110 1991). A n y  disputed facts must be 

constn~ed liberally in favor of the non-movi~lg party, and all reasonable inferences that can be 

drawn born the record are to be drawn in favor of the non-moving party. Read, 141 Idalio at 

499. 
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law. Barlow's Inc. v. Baivrock Clealii~lg Coil,., 103 Idaho 3 10, 647 P . ld  766. (Idaho i p p  

However, if the court detelmi~les, after a hearing, that no genulne issues of 
inaterial fact exist, tlie court inay elites j~idgilient for the pariies it deems 
entitled to prevail as a lnatter of law. Thus, in appropriate circumstal~ces, 
the court is autliorized to enter sulnnlary judgmel~t in favor of non-movii~g 

Bal-low's h c . ,  103 Idaho at 312. If tlie evidellce sliows no issoe of matel-ial fact, what reinairs is 

a p~rre q~restion of law. Sp~rr PI-oducts COLT. v. Stoel Rives L.L.P., 142 Idaho 41, 122 P.3d 300: 

Summary jodgment should be granted if tlie nonmoving party fails to nlalce a sliowi~lg 

s~rfficielit to establish an esseiltial e1e:uent to the party's case. Foste- v. T r a ~ ~ l ,  141 Ida110 890. 

2. ConstitutionaliQ of Agency Rules - Facial v. As Applied Challenges 

Both parties have made much of the legal standards surro~rndii~g t l~is  Co~rlf's ability to 

interpret the colistitutiollality of the CMR's. Tire Plairltiffs argue that an "as applied'' standard is 

tlie proper staiidard in this case, and the c0~1-t sholrld collsider a11 the facts leadiilg op to this sirit. 

includii~g past decrees and orders issxred by tile Director and IDWR. The Plaii~tiffs fulthel- argue 

that a water riglit is a fulrdamental right, and as sucb, any regulation wlrich seeks to li~nit the 

light, is subject to the standard of review of "strict scrutiny." 
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decision. and the Cou1-t should only look ro tire face of the CMR s. the Coi1ii1~ui1oi1 and I!;? 

statutes. The Defendants further argue that this is a strict facial ciiallenge to the Ch1R'i. and 3s 

s~lcli, if they can point to any set of circumstances where the CR.IR's could be construed as 

constitutioi~al, this Coiii? ~ilust deny the Plaintiffs' request to declare the CMR's unconstitutional. 

In support of this argument, the Defendants cite to numerous Idaho cases wbicli state that a 

constitutioiial challenge to a statute or a rule iiiust be deteiniined 011 either a facial 01- as applied 

basis, but caimot be based on a hybrid between the two. State v. Korseii, 138 Idaho 706, 

712, 69 P.3d 126, 132 (Ida110 2003). Finally, the Defendants argue that a water right is not a 

fuiidaniental right, and therefore, the strict scrutiny staiidard would not apply. The Court will 

take each of these argulnents in turn. 

Coul-ts have the responsibility to consti-ue legislative language in order to deteiliiine the 

law. Mason v. Doimelly Club, 135 Idaho 581, 583, 21 P.3d 903, 905 (Idaho 2001). This 

responsibility extends to review of administrative rules, and it is the court's respoilsibiiity to 

determine the validity of a rule. a. 

Challenged regulations are presumptively constitutioilal, and the heavy burden of 

establishing their unwnstitutionality rests upon the party challenging the reyulatioil. Matter of  

Wilson, 128 Idaho 161, 167, 91 1 P.2d 754, 760 (Ida110 1996); citing Rilodes v. Industrial 

Comm., 125 Idaho 139, 142, 868 P.2d 467,470 (Idaho 1993). 

A statute or regulation may be challenged as being uncolistitutional on its face or as 

applied to the challengers. Korsen, 138 Idaho at 712. A facial challenge requires the challenger 
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North idaho F'amers Ass'n, 140 Idaho 5.36. 545- "!h P.3~1 637, 646 (ldaho 3004); :;ril?g I J~x ted  

States v. Saleino, -381 US. 739, 745, 10'7 S.Ct. 21395? 2100, 95 L.Ed.Zd. 697, 707 (1987). 

However, to succeed oil an "as applied" challenge, the cornplainai~t i l~~ust sliow that the rille, as 

applied to tile specific complainant, fails to meet constitutio~~al scrutiny (in otlrer words. that it is 

~~llconstitutional in this instance, but not necessarily in all iiistaiices). ICorsen, 1 3 8 Idaho at 7 1 2. 

Generally, a facial challeiige is mutually exclusive fmm an as applied cliallenge. a. 

In Korsen, tlie Idaho Suprenle Court held that it was iniproper for the district court to 

conclude that a statute was invalid on its face, only as it applied to public property, because a 

facial challenge requires the statute to be inlpemissible in all of its applications. a. However, 

I.C. 5 67-5258 provides a standard of "application or tlireatened application" when deteni~ii~ing 

if a declaratory judgment is an available remedy. 

The validity or applicability of a rule may be detennilied in an action for 
declaratory judgment in the district court, if it is alleged that the rule, ot- its 
tlx-eatened application interferes with or imp airs, or tlweatelis to iut erfere 
with or impair, the legal rights or privileges of the petitioner. 

I.C. 5 67-5258. This statute clearly contemplates the use of a factual history of a case when 

determining a rule's validity. In this case, this would illclude tlie Director's Orders entered in the 

Spring of 2005 pursuant to the Plaintiffs' delivery call. Pl.'s Cornpl. Ex. B, C, and D. 

I11 Moon, the Idaho Supreme Co~11-t applied the test for facial constitutionality, because 

there were no facts presented, and therefore, an ''as applied" challenge was not available to the 

plaintiffs. Moon, 140 Idaho at 545. However, the Court did state that "Plaintiffs challenging the 

constit~itionality of a statute are required to provide 'some factual foundation of record7 that 

"he Plaintiffs assert that tkis standard only applies to "void for vagueness" challenges. While it is true that the vast 
majority of decisions that have cited this test were void for vagueness challenges, Moon and others were not such 
cl~allenges. Therefore, this arguliient warrants little discussion. 
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382 U S .  251, 255, 51 S.Ct. 130, 132, 75 L.Ed.324. 328  (1931 ). 

While this Court recog~~izes that generally parties iliust choose to attack a riiie'i 

constitutionality either as a facial cliallenge, or as an "as applied" clialle~lge, this case si~xply I S  

not conducive to such a rigid application. In one respect of this case, the Plaintiffs have 

teclx~ically exhausted all possible adnlinistrative remedies available, because the Director has 

stated lie has no intention of 1-ulil~g on the coiistitutionality of the CMR's, nor does 11e have the 

jurisdiction to do so. Therefore, the remedy sought by the Plaiiitiffs camlot be achieved tlx-ough 

adlninistrative avelxies. However, tile ad~uinistrative proceedings have not been ft~lly completed 

- specifically, the trial scheduled for March of 2006 was colltillued and tlie Director has ilot 

finally detennilied if the Plaintiffs are entitled to adnlinistration of their water rights, and if so, to 

what degree or extent. Therefore, a strict "as applied" analysis is not tecluiically proper. 

However, the procedures that are being challenged have been used against the Plaintiffs, so, 

~ullike in Moon, there is a factual basis to determine how the Dil-ector elnploys the CMR's, and 

how they operate, and therefore being restricted to a strict "facial" analysis is also not proper. 

There are, however, certain aspects of this case which do fit neatly illto a facial challenge 

analysis and those will be decided on that basis. 

In light of the confusioll surrounding this case, its unique circumstances, and the 

aforementioned case law, this Court issued a Notice of Clarification of Oral Order of November 

29, 2005, filed December 16, 2005. 

2. Suffice it to say, with brevity, this Court ruled it would hear the 
Plaintiffs constitutional 'facial challenges' to the Colljunctive 
Management Rules. 

As to the 'applied challenges' this Court i-uled that the Administrative 
proceeding instituted January 14, 2005, has not yet been concluded; that 
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requirement: and the Corrrt ai that time d e c i r i ~ d  to ix!e on the . - " ~ I ~ a u s t ~ o i - ~  
queshoil or either of the stated e . - ; c e ~ ~ ~ o n s  to i i z i  ~~iaatistnoil ieq~ul-emeni 
The parties are free to pursue the pending adm~~listi-ation as rhey see fit. 

2. As stated in its November 4, 3005, written decisioi~, this Co~il-t 
declining to present1 y address the ' as applied' challenge is priiiiaril y 
preniised oil the fact that the ultimate resolution of that contested case has 
not yet occurred. I11 fact, the written decision noted that the l~earing (trial) 
was now scheduled for Marc11 6, 2006. Since tlie ultiniate result is 
unlcnown, this 'as applied' challenge is not presently subjec.t to review. 

3. However, even though the ultimate result of the Administrative 
proceeding is presently unknown, what has occ~irred to date within the 
Administrative proceedings are not in the hypothetical, rather are factual, 
and are subject to being placed in tlie record before this Court. See I.C. 
67-5278(1). 

6. So as to try to avoid any further confilsion, the 'as applied' iiiatter 
means the ultimate future result followilig the March 6, 2006 hearing, i.e., 
the end result of the pending Administrative proceeding. 

7. The 'as applied' nlliiig does 11ot mean that a party in the present 
proceedings is precluded from referring to the actual procedural history of 
the contested administrative case to date or other records and files and 
orders of IDWR (in this case or any other) to try to delilonstrate why a 
particular ixle or part of a rule is Constitutionally flawed. 

8. As such, other rules, orders, proceedings, cases, et cetera, 
within/involving IDWR may be applicable as well. The Court decli~ies 
IDWR's request in its Memornndun? lodged December 6, 2005 to strilte 
entire affidavits, etc. If IDWR or anyone else has a particularized 
objection to some item, such a motion can be made. 

9. A good deal of Plaintiffs' facial constit~~tional challeilges are pl-emised 
upoil procedures employed, or to be employed, by the Dil-ector and the 
Departiiient via the Col~junctive Manage~nent Rules. There is no better 
evidence of such procedures than the actual conduct of IDWR and the 
Director to date, i.e., an analysis based up011 fact versus hypothetical is 
usually better in malting a constitutional evaluation. 
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Ultimately, the Court's resolution to tile discussioii of -~/hether a facial diialysls is lo he 

used or whether an "as applied" analysis is to be used is as stated in the December 16. 2005, 

Order, quoted above. Consistent with that Order, this Coui-t will apply both. Tliis Court looks at 

tlie CMR's and detellnines wliether tlie actions taken by the Director and the IDWR, pursuant to 

tlie CMR's is uncoristitutional in every application, but tliis Court will also utilize the underlying 

facts in tliis case to determine \~~l~etlier the CMR7s ar-e invalid, and to illustrate how the CMR's 

were actually being applied.5 Of course, the final result of the administrative proceeding is not 

la1own and therefore cannot be addressed. 

The Plaintiffs have also alleged that because a water right is a fiindanlental right, strict 

scrutiny should be applied to this case. hi support of this proposition, Plaintiffs cite to Bradb~irv 

v. Idalio Judicial Council, 136 Idaho 63, 28 P.3d 1006 (Idaho 2001), which states: 

[I]t is a general rule that 'a legislative act should be held to be 
constitutional until it is shown beyond a reasonable doubt that it is not so, 
and that a law should not be held to be void for repugnancy to the 
Constitutioii in a doubtful case.' However, the general presuniptioi~ is not 
always applicable. 

' In the analysis section of this Order, this Court will discuss whether the CMR's operate as an unconstitutionai 
taking. However, as an example as to 11ow this facial versus as applied analysis will apply, the following law is 
relevant: 

In the context of a takings claim, a facial challenge involves a claim that the mere 
ellactinent of a statilte constitutes a taking and is to be distinguished from an 'as applied' 
cllallenge, which involves a claim that the particular impact of a goveinlnent action 011 a 
specific piece of piopexty requires the payment of just compensation. Plaintiffs pursuing 
a facial challenge must show that the provision is ~inconstih~tional in ail its applications. 
while plaintiffs pursuillg an as-applied challenge must show that the provision was 
applied to them in such a way that deprived them of their property. In the context of 
facial challenges, the mere enactment of legislation may be sufficient to constitute a 
talcl~z claim. - 

26 Am.Jw.2d Eminent Domain, 5 11. In this case, the Plaintiffs argue that the CMR's allo\v the Director to re- 
adjudicate the previously decreed water rights. If this Court detennines that the CMR's do allo\v such a re- 
adiudication, this would be constitxtionally deficient in any application, regardless of tlie facts of this case. & 
~ t h t e  v. Nelson, 131 Idaho 12, 951 P.2d 943 (Idaho 1998). In order to help determine whether the CMR's attempt to 
give the Director this authority, this Court will look at the facts of this case to deterrnine if the Director did or 
th-eaten to do this. 
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proposed by a statute to deny. modjfij3 or dii~lil~ish a righi 
oi- illimuniry secured to the people by a clear 3116 explic~t 
colistitutioiial provisioi?. the presuinption in favor of :lie 
conslitutionalit\i of statutes no longer applies, but a 
contrary pres~inlption arises against the validity of such 
statute. Similarly, it has been said that the presumption of 
constitutionality is illapplicable in civil rights cases 
involvillg fundamental constitutional rights. 

When a statute infringes on a ful~dainental right or a suspect class, the 
presumption is that the statute is invalid unless the state can demonstrate 
the statute is necessary to serve a compelling state interest. 

Where no fundamental right or suspect classificatioli is ilivolved or \141en 
dealing with legislation involving social or economic interests, courts 
apply the rational basis test's deferential standard of review. In this 
colitext, this C0~1l-t lias stated that: 

'Substai~tive due process' means 'that state action wl~ich 
deprives [a person] of life, liberty, or property must have a 
rational basis -- tliat is to say, the reason for the deprivation 
may not be so inadequate that the judiciary will 
characterize it as 'arbitrary.' 

When a state law is challenged on constitutional grounds it is ~iecessal-1-y to 
determine the nature of the right claimed to be infi-inged. If it is a 
f~lndansental right, strict scrutiny applies -- that is, the presulnption in 
favor of constitutionality is not applicable. The state must show a 
compelling interest to vindicate the law. If, however, the law does 11ot 
infringe a fundainental constitutional right, the rational basis test is 
applicable -- the presumption is then in favor of the state. 

Bradbury, 13 6 Ida110 at 68-69 (internal citations omitted) (brackets in original, emp11asis miiie). 

The Ida110 Supreme Court went on to discuss what constitutes a suspect classificatio~l 01- a 

fundainental right. A suspect classificatioi~ is created in the following circumstances: racial 
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and gendel- classifications. Id. at 68. 

In tlie absence of indivious [sic] discriluiilatioil, however, a court is not 
f e e . .  . to substitute its judgnent for the will of the people of a State as 
expressed in tlie laws passed by their popularly elected legislatuues.. . The 
tlu-esliold question, tlier-efore, is whether the . . . statute is invidiously 
discriminatory. If it is not, it is entitled to a presulliption of validity.. . 

Id.; quotille Parhani v. Huglles, 441 U.S. 347, 351-52, 99 S.Ct. 1742, 1745-46, 60 L.Ed.2d 269, - 

274-75 (1979). A classification based on property rights is not a suspect classification. The 

Ida110 S~rprelne Court also listed various rights which the ldaho Supreiiie Court has recognized as 

being fundalnental rights. These rigllts include: the right to travel interstate; tlie fi-eedom of 

association; the right to participate in the electoral process; the right to privacy; and access to 

courts. Bradbury, 136 Idaho at 69, 11. 2. Property rights are not included in this list. F~i~ ther ,  the 

Court states tliat iegislatio~l implicatilig ecoiiolnic interests, as a water right surely is, is not 

subject to strict scrutiny. Therefore, but with some reservationi this Court determines that a 

water riglit is not a fundamental rightY6 therefore strict scrutiny would not apply in this case, and 

tlle usual presumption in favor of the constitutiollality of regulations will be applied. 

3. Agency Rules Which Exceed statutory Authority 

The legal basis for this review is indepeiident and in addition to the constit~~tioi~al 

challenge. 

The CMR7s are agency rules and generally, a party challenging the validity of a11 agency 

rule must first exhaust all administrative remedies before filing a complaint in district court. 

Asarco, Inc. v. State of Idaho, 138 Idaho 719, 722, 69 P.3d 139, 142 (Idaho 2003). Holvever, 

%ven though a water right is a "property right," whether a water right is a "fundamental right" is not so easily 
answered and is fairly debatable, the reason being water that water rights occupy their own Article in the Idaho 
Constitution. 
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adnli~~isirative ren~edies prior to sezklng a declaratory judgmeili 1x1 distrlci court 

As disc~~ssed earlier, there are sevel-a1 reasons for this. The first is that tlie Directo1- does 

not decide the constitutionality of his own rules. 7 

Secondly, there is an exception for declaratory judgi~ents regarding the validity of 

agency rules. Id. Idalio Code 67-5278 states: 

Tile validity or applicability of a rule may be detenliilied in an action for 
declaratory judgment in tlie district court, if it is alleged that the nlle, or its 
threatened application iliterferes witli or impairs, or threatens to interfere 
witli 01- impair, the legal rights of the petitioner. 

A declaratory judgment may be rendered whether or not the petitioiler has 
requested the agency to pass oil tlie validity or applicability of the rille in 

I.C. 5 67-5278. 

The third is that although an agency action will generally have the force and effect of 

law, in order for tlie agency action to have the effect and force of law, it must be PI-omulgated 

accordiilg to statutory directives for rulemaking. Asai-co, 138 Idalio at 723. 

If there is a conflict between a statute and a regulation or rule, the regulatio~~ must be set 

aside to tlie extent of the conflict. Roeder Holdings, L.L.C. v. Board of Equalizatiol~ of Ada 

County, 136 Idaho 809, 813, 41 P.3d 237, 241 (Ida110 2002). A regulation or rule of an 

adiniiiistrative agency will generally be upheld if it is reasonably directed to the a c c o ~ ~ ~ p i i s h ~ ~ ~ e i ~ t  

of the purposes of the statutes under which it is established. a. A rule or regulatioii that is llot 

Even if the Plaintiffs were required to exhaust all their administmtive remedies before seeking such a declaratory 
judgment, the remedy they are seeking, to-wit: a declaration as to the constitutioilality of the CMR's. is not available 
to them through adrniilistxative action. This is because the Director has conceded that 1le has no illte~ltioll of ever 
resolving the questioil of the CMR's constitutionality. Therefore, there is no administrative remedy available that 
would meet tlris remedy sought by the Plaintiffs. 
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regulation and 117ust fail. a. 
I11 the absence of valid sratutory authority, an aadrninistrative a g e ~ ~ c y  inay 
not, ~rnder the guise of a regulation, substit~rte its judyriect for that of the 
1egislatu:e or exercise its suhlegislative powers to modify, alter, ei-large o1- 
dilnillish provisiolis of a legislative act tliat is being admiilistered. 

The filial responsibility f01- interpretation of the law rests with the coults. 
A court must always make an independent determination whether the 
agency regulation is 'within the scope of the authority conferred,' and 
that determination illcl~rdes an inq~iiry into the extent to which tlie 
leeislature intended to delegate discretion to the agency to coilstrue or 

U 

elaborate on tlie authorizing statute. 

id.; CL'tiliflainaha Coi-p. of e r a  v. State Board of Eqaalization, 19 Ca14th 1, 78 Cal. - 

Rptr.2d 1, 960 P 2 d  1031, 1041 (Cal. 1998) (intelolal citations omitted) (empliasis .nille). & 

also Holly Care Center v. State of Idaho, 110 Idalio 76, 78, 714 P.2d 45, 47 (Idaho 1986) - 

("[Aldininistrative rules are invalid which do not carry into effect tlie legislatul-e's iiite~lt a 

revealed by existing statutory law, and which are not reasonably related to the pluposes of the 

enabliilg legislatioii."); Idaho Courrtv NL~-sing Home v. Idalio Deparlrlrerlt of Healtlr and Wel fal-e, 

120 Idaho 933, 937, 821 F.2d 988 (Idalio 1991). 

IX. 

CONSTITUTIONAL FRAMEWORK 

I. The Framers understood the importance of putting something in the Constitution. 

First, it is worth noting tliat at tlie time of the Constitutional Corlvention in Boise, t l~e  area 

was experiencing a dl-ougl~t. Proceedines and Debates of the Constitutional Convention of Idalio 

1889 1 122-23, 1349 (I.W. Hart ed., Caxton Printers, Ltd. 191 2) (hereinafter Proceedings and 

Debates) (Mr. Coston's remarks). 
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i l l to a large ln-igatioii calla1 were rhm ~ised  for '~nanii idcii~l- i l~g p ~ i r ~ o i e s .  111 ~ ~ ~ c I - ~ ~ I I I ~  

electricity, to light t l~is town." a. at 1125. 

Third, various members of the Collve~itioll clearly uilderstood the sigllificailce of 

somethilig being placed in tlie Constitution. This is in pal? illustrated by the fol101ving rei~~arits: 

Mr. BEATTY. 1M-. Cllaiilnan, m e  of my chief objections to 
incorporating this as a par t  of the fundamental law is that  we do not 
know just what we want. I do luio~v tliat this is a very important 
questioil. I know that the question of appropriation of water is yet in 
its infancy in Idaho, and I, for one, scarcely luiow what we want. But we 
are  undertaking in the doctrines here incorporated to establish as it 
were something that will result in a great deal of damage. 

Id. at 1 13 8 (emphasis mine). - 

Mr. AINSLIE. But this is an article of the organic law. 

Id. at 1 146 (emphasis mine). - 

Mr. Am-SLIE. That  would secure all their constitutional rights; and I 
move tlie adoption of it. 

Id. at 1 16 1 (emphasis mine). - 

Mr. GRAY. I will ask the gentleman if that  is not the law anywhere as 
it stands? 

MI-. HEYBURN. It will be the Iaw unless we enact something to 
change it; it is the law now and I want it to remain the law in the 
organic law of this territory. 

Mr. GRAY. Why put it in here then? 

Mr. HEYBURN. The fact that it is the law now does not promise it will 
be the law after this constitutio~ial conventioil gets through with its work. 
If we say without any qualification that pr ior  appropriation or  
diversion of water, etc., I presume we will mean just that  thing, and 
we don't want to leave that a thing of construction for the courts. The  
object of our action here is to establish these fundamental principles 
of law, and in this bill already we say that prior appropriation shall 
give a prior right, and that has been the battle cry of the gentlelnali fioin 
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B r t  the  main objection is this: it makes ai l  h~rel-ests uneen-taisr, i p o t  
the questlion to any of you. w h o  of  you ~ u o u l d  invest !7cul- nionc? 112 

establishi~~g any large mailufactunng esrablislunent when -j ou itno\v i h  at  
the watel- that you desire to use in runnxilg that establisi~n2e;~t may a t  
any time be taken away fi-om you by either of these two other 
interests, that is, the agriculturalists, or for domestic use? For that is 
what tliis section nleans, if it ineai~s anything, or else I do not properly 
coiistnze it. . . 

Proceedings aiid Debates at 1 1 1 8 (emphasis mine). 

Mr. McCONNELL. Well, I ail1 opposed to this amendment theli, because 
it sti-ilces out what we have been worl~ilig to secure. We have been 
working to secure a permanent investment to those people who have 
seen fit to go out on the plains and improve farms. If they have no 
priority of right after they have gone there and done that work over a 
manufacturing interest, then there is no security in their going there. 
That is the way I would understand it. .  . 

Id. at 1 3 32 (emphasis mine). - 

XI. Idaho Constitution: ArticIe XV, tj 3. 

A prilicipal constitutiolial provision at issue in tlie preseiit case is Article XV, $ 3. As 

origillally adopted at tlie time of statehood in 1890, this section provided as follows: 

ARTICLE 

SEC. 3: Tlie light to divert aiid appropliate the uilappropriated waters of 
any iiatural stream to beneficial uses, shall never be denied. Priority of 
appropriation shall give the better right as bet~veen tliose using the water; 
but when the waters of any natural stream are not sufficient for the sei-t~ice 
of all those desirilig the use of the same,, those using tlie water for 
domestic purposes shall, (subject to such limitations as may be prescribed 
by law) have the preference over those claiming for ally other purpose. 
And those using the water for agricultural purposes shall have preferei~ce 
over those using the same for manufacturing purposes. And in any 
organized milling district, tliose using the water for mining purposes 01- 

milling purposes connected with mining, shall have preference over those 
using the same for manufacturing or agricultural purposes. But the usage 
by such subsequent appropriators shall be subject to such provisioiis of 
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